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responsible to them for his own negligence and that of his servants. Indermaur 
v. Dames (1867, Ex. Ch.) L. R. 2 C. P. 311 ; Clopp v. Meat, supra. Had the 
plaintiff gone on the stage without invitation, merely to apply for employment, 
she might have been considered a mere licensee. Cf. Larmore v. Crown Point 
Iron Co. (1886) 101 N. Y. 391, 4 N. E. 752. On the other hand, in the actual 
case her position approached closely that of a fellow servant, and to apply 
the fellow servant rule to her would have involved no great extension of it The 
rule was first developed as an application of the broader doctrine of assump- 
tion of risk. See Farwell v. Boston &■ Worcester Ry. Co. (1842, Mass.) 4 Met 
49; Hutchinson v. York, etc. Ry. Co. (1850) 5 Ex. 343, 351 ff. And the view 
that assumption of risk necessarily depends on contract seems unsound. 3 
Labatt, Master & Servant (2d ed.) sec 1285 ff. It is better explained along 
the lines of volenti non fit injuria. But the fellow servant rule itself has been 
much criticized as an unwarranted outgrowth of this principle, and a further 
extension of it, however slight, is hardly to be desired. 



Proximate Cause— Intervening Act of Independent Wrongdoer. — As a 
result of the defendant's negligence the plaintiff was knocked unconscious and 
his goods spilled from his wagon. While he was unconscious, some bystander 
stole the goods. The plaintiff brought action against the defendant for the 
loss. Held, five judges dissenting, that he could recover for the goods which 
were stolen, since the accident was the proximate cause of the theft Brower 
v. New York Cent. & H. R. R. Co. (1918, N. J. Ct Err.) 103 Atl. 166. 

A burglar broke into the plaintiff's house and left scattered about and unpro- 
tected certain clothing of the plaintiff. While thus exposed, it was damaged 
by moths. Having been insured by the defendant company against "direct 
loss by burglary," the plaintiff sued for the loss caused by the damage to the 
clothing. Held, six judges dissenting, that he could not recover, since the 
damage was not a direct result of the burglary. Downs v. New Jersey 
Fidelity, etc., Ins. Co. (1918, N. J. Ct Err.) 103 Atl. 205. 

While it is impossible to reduce to consistency the mass of decisions on 
the question of proximate cause in torts, and especially on the effect of the 
intervening act of an independent wrongdoer, the better view is that the first 
wrongdoer may still be held liable for the damage, if the intervening act was 
reasonably to be anticipated. Lane v. Atlantic Works (1872) in Mass. 136; 
Daneschocky v. Sieben (1917, Mo. App.) 193 S. W. 966. The tendency to hold 
only the last wrongdoer has been much stronger where his act was not merely 
negligent but also wilful and criminal; but even in such cases there is 
respectable authority for the view that the defendant should be held if the 
wilful intervention of the third person was a natural and probable sequence. 
Salmand, Torts (4th ed.) 134; Henry v. Dennis (1883) 93 Ind. 452; contra, 
Milostan v. Chicago (1909) 148 111. App. 540. The Brower case appears to 
be a sound application of this principle. Nor is it necessarily inconsistent 
with the decision in the Downs case. Were the burglar being sued, no doubt 
his acts might have been held to be the proximate cause of the damage to 
the plaintiff's clothes ; but the actual issue in the Downs case was the question 
of construction— the meaning of the words "direct loss by burglary." In con- 
struing policies insuring against "direct loss by fire," the courts have said that 
the word "direct" has no significance, and, whether used or not, the fire must 
be the proximate cause of the loss or damage. O'Connor v. Queen Ins. Co. 
(1909) 140 Wis. 388, 122 N. W. 1038; see also, Bird v. St. Paul Fire Ins. Co. 
(1917, N. Y. App. Div.) 167 N. Y. Supp. 707. Fire insurance contracts are 
construed strongly in favor of the insured, and the company has been held 
liable for goods stolen during a fire as the proximate result thereof. Witherall 
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v. Maine Ins. Co. (1861) 49 Me. 200. Likewise in burglary insurance the 
policy will be interpreted favorably to the insured. Bankers? Mut. Cos. Co. v. 
State Bank (1906, CCA. 8th) 150 Fed 78. It would seem, therefore, that 
die court might well have found the loss in the Downs case within the mean- 
ing of the policy without straining its language. 

Sales — Warranties — Implied Warranty of Wholesomeness or Food. — The 
plaintiff purchased and ate at the defendant's drug store ice cream manufac- 
tured by the defendant In an action for damages for illness caused by the 
presence in the cream of tyrotoxicon, a filth product, the trial court charged 
that the defendant impliedly warranted the cream wholesome and fit to eat 
Held, that the instruction was correct Race v. Krum (1918, N. Y.) 118 N. E. 

853. 
See Comments, p. 1068. 

Taxation — Fo«eign Corporations — Excise Tax Based on Authorized 
Capital Stock Invalid.— A Massachusetts statute of 1900 required every 
foreign corporation there doing business to pay an annual excise tax of one- 
fiftieth of one per cent of the par value of its authorized capital stock, the 
amount of such tax not to exceed $aooo in any one year. A statute of 1914 
required every corporation subject to a tax under the 1909 law to pay an 
additional tax of one one-hundredth of one per cent of the par value of its 
authorized capital stock in excess of ten million dollars. Under these statutes 
taxes were assessed against a New York corporation, engaged in both inter- 
state and local business, whose total capital stock was $45,000,000 and of whose 
assets not more than ijs£ per cent were invested in Massachusetts. The tax 
was paid under protest and suit was brought to recover it back on the ground 
that the tax was in violation of the commerce clause of the federal constitu- 
tion. Held, that the tax was invalid as a burden on interstate commerce, since 
the two statutes must be construed as part of a single scheme and imposed a 
tax, without limitation of amount, upon the corporation's total authorized 
capital. International Paper Co. v. Commonwealth of Mass. (1918, U. S.) 
38 Sup. Ct 29a. 

See Comments, p. 1074. 

Taxation— Inheritance Taxes— Federal and Foreign State Inheritance 
Taxes as Deductible Administration Expenses. — In commuting the Con- 
necticut inheritance tax upon the estate of a resident testatrix, inheritance 
taxes paid to other States and to the United States were deducted to ascer- 
tain the net estate taxable under the Connecticut Act Section 5 of that Act 
provides that "the net estate for taxation purposes shall be ascertained by 
adding to the appraised value of the inventoried estate [certain items] and 
deducting therefrom . . . expenses of administration . . . and losses incurred 
during the settlement of the estate in the reduction of choses in action to 
possession, . . ." The tax commissioner appealed Held, that these deduc- 
tions were proper. Corbin v. Townshend (1918, Conn.) 103 AtL 647. 

See Comments, p. 1055. 

Torts— Labor Unions— Injunction Against Rule Fixing Minimum Num- 
ber of Employees. — The plaintiff corporation was proprietor of a moving- 
picture and vaudeville theater. The defendants were officers and members of a 
labor union of musicians. A rule of the union specified the minimum number 
of musicians to be employed at each theater in the city, and forbade members 



